
FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

 

UNITED STATES OF AMERICA, No. 00-50647Plaintiff-Appellee,
D.C. No.v. CR-99-00047-GLT-

STEPHEN JAMES STAPLETON, aka 03
Bob Johnson, OPINIONDefendant-Appellant. 

Appeal from the United States District Court
for the Central District of California

Gary L. Taylor, District Judge, Presiding

Argued and Submitted
May 6, 2002—Pasadena, California

Filed June 18, 2002

Before: Andrew J. Kleinfeld and Susan P. Graber,
Circuit Judges, and Raner C. Collins,* District Judge.

Opinion by Judge Graber

 

*The Honorable Raner C. Collins, United States District Court for the
District of Arizona, sitting by designation. 

8707



COUNSEL

William G. Morrissey, Santa Ana, California, for the
defendant-appellant. 

Ellyn Marcus Lindsay, Assistant United States Attorney,
Major Frauds Section, Los Angeles, California, for the
plaintiff-appellee. 

OPINION

GRABER, Circuit Judge: 

A jury convicted Defendant Stephen James Stapleton of
several counts of mail fraud, 18 U.S.C. § 1341, and several
counts of wire fraud, 18 U.S.C. § 1343. On appeal, he chal-
lenges an instruction that permitted the jury to find him vicari-
ously liable for acts of other participants in the fraudulent
scheme of which he was a part. We affirm.
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I. THE FRAUDULENT SCHEME

Criminal charges against several people, including Defen-
dant, arose from their involvement in a telephone-marketing
company called Gecko Holdings, Inc. (Gecko), which oper-
ated from December 1997 to March 1999. Defendant was a
telephone salesperson there from October 1998 until March
1999.1 

Gecko was a fraudulent organization that purported to be
initiating a public stock offering for an Internet casino. It
operated out of two offices in Orange County, California,
under the direction of Robert Syrax.2 

Gecko’s participating telemarketers called potential inves-
tors and made false statements to induce them to send money
to Gecko. The false statements included representations that
Gecko’s managers were affiliated with Cryptologic, an Inter-
net casino that had been taken public successfully; that Gecko
was operating a casino on the island of St. Kitts in the Carib-
bean; that only a limited number of Gecko shares would be
available; that there was little risk associated with the invest-
ment; that investors could expect huge returns quickly; and
that Gecko was very close to going public on the NASDAQ
exchange. None of the foregoing representations was accu-
rate. 

1Defendant does not argue that there is legal significance to his partici-
pation during only part of the existence of the scheme to defraud. The
mailings for which he was convicted began on October 30, 1998, and the
wire communications for which he was convicted began on October 15,
1998. 

2In a separate case, Syrax pleaded guilty to one count each of mail
fraud, wire fraud, interstate transportation of property obtained by fraud,
and money laundering. We affirmed Syrax’s convictions and sentence in
United States v. Syrax, 235 F.3d 422 (9th Cir. 2000), cert. denied, 532
U.S. 988 (2001). 
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In addition, Gecko sent three different versions of its pro-
spectus to its victims. Each version contained a different list
of officers. The named individuals either were not officers
(for example, one was an acquaintance from a health club
who was not associated with Gecko and who had not given
permission to use his name) or were entirely fictitious. The
“lead sheets” containing the names and telephone numbers of
potential investors were color-coded so that the telemarketers
knew which version of the prospectus a particular person had
received and, thus, which fictitious corporate officers could be
discussed in the conversation. Gecko also sent letters to inves-
tors, allegedly signed by fictitious officers, which discussed
the go-public price of the stock. 

II. PROCEDURAL BACKGROUND

Defendant and six others were charged with several counts
of mail fraud and several counts of wire fraud. Three of those
charged pleaded guilty. The remaining four, including Defen-
dant, were tried jointly. The district court granted Defendant’s
motion for a judgment of acquittal on one charge; the jury
found him guilty on the rest. 

A co-defendant filed a motion for a new trial, in which
Defendant joined. The court denied the motion and, thereaf-
ter, sentenced Defendant to 46 months of imprisonment, to be
followed by three years of supervised release, plus restitution
of $4,147,961.25 and a special assessment of $1,700. Defen-
dant filed this timely appeal.

III. THE “CO-SCHEMER” INSTRUCTION

Defendant’s only argument on appeal is that the district
court erred in instructing the jury on a theory of “co-schemer”
liability. He asserts that the instruction unlawfully broadened
the indictment and omitted essential elements of the offense.
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A. Standards of Review 

We review de novo whether the district court’s instructions
omitted or misstated an element of the charged offense.
United States v. Knapp, 120 F.3d 928, 930 (9th Cir. 1997).
We review for abuse of discretion the formulation of the
instructions. Id. We must consider the instructions as a whole,
and in context. United States v. Warren, 25 F.3d 890, 898 (9th
Cir. 1994). 

B. The Instructions 

After providing general instructions, including instructions
about the presumption of innocence and the requirement of
proof beyond a reasonable doubt, the court gave the following
instructions concerning the elements of mail fraud, the ele-
ments of wire fraud, and the ways in which a defendant may
be held personally responsible for the commission of an act
of mail fraud or wire fraud:

In order for the defendants to be found guilty of
mail fraud, the government must prove each of the
following elements beyond a reasonable doubt.

First, the defendant made up or participated in a
scheme or a plan for obtaining money or property by
making false promises or statements, with all of you
agreeing on at least one particular false promise or
statement that was made.

Second, the defendant knew that the promises or
statements were false.

Third, the promises or statements were of a kind
that would reasonably influence a person to part with
money or property.

Fourth, the defendant acted with the intent to
defraud.
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And, fifth, the defendant used or caused to be used
the mails to carry out or attempt to carry out an
essential part of the scheme. 

. . . . 

In order for the defendant to be found guilty of
wire fraud, the government must prove each of the
following elements beyond a reasonable doubt.

First, the defendant made up or participated in a
scheme or plan for obtaining money or property by
making false promises or statements with all of you
agreeing on at least one particular false promise or
statement that was made.

Second element is that the defendant knew that the
promises or statements were false.

The third element is that the promises or state-
ments were of a kind that would reasonably influ-
ence a person to part with money or property.

The fourth element is that the defendant acted
with the intent to defraud.

And the fifth element is that the defendant used or
caused to be used wire or radio or television commu-
nication in interstate or foreign commerce to carry
out or attempt to carry out an essential part of the
scheme. 

. . . . 

The phrases “scheme to defraud” and “scheme to
obtain money or funds” mean[ ] any deliberate plan
of action or course of conduct by which someone
intends to deceive or to cheat another or by which
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someone intends to deprive another of something of
value. 

. . . . 

An intent to defraud is an intent to deceive or
cheat. The intent of a person or the knowledge that
a person possesses at any given time may not ordi-
narily be proved directly because there is no way of
directly scrutinizing or examining the workings of
the human mind.

So in determining the issue of what a person knew
or what a person intended at a particular time, you
may consider any statements made or acts done by
that person and all other facts and circumstances
received in evidence which may aid in your determi-
nation of that person’s knowledge or intent.

You may infer, but you’re certainly not required
to infer, that a person intends the natural and proba-
ble consequences of acts that are knowingly done or
knowingly omitted . . . . 

An act is done knowingly if the defendant is
aware of the act and does not act or fail to act
through ignorance or mistake or accident. You may
consider evidence of the defendant’s words, acts, or
omissions along with all other evidence in deciding
whether a defendant acted knowingly. 

It’s not necessary for the government [to] prove
that the defendant personally did every act constitut-
ing the offense that’s charged. As a general rule,
whatever any person is legally capable of doing him-
self, he can do through another as his agent.

So if the acts or the conduct of another is deliber-
ately ordered or directed by the defendant or deliber-
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ately authorized or consented to by the defendant,
then the law holds the defendant responsible for such
acts or conduct just the same as if personally done by
the defendant.

You may hear discussion of two additional legal
theories today so let me instruct you about what
those theories are.

The first one is the theory of a coschemer’s
potential liability. Each member of a scheme to
defraud is responsible for the actions of other cos-
chemers performed during the course of and in
furtherance of the scheme.

Before you may consider the statements or the
acts of a coschemer, you must first determine
whether the acts or statements were made during
the exercise of and in furtherance of the unlawful
scheme.

Once you have decided that a defendant was a
member of a scheme to defraud and had the
intent to defraud, that defendant is responsible
for what the other coschemers said or did to
carry out the scheme even if the defendant did
not know what they said or did.

For a defendant to be found guilty of an offense
allegedly committed by a coschemer as part of the
scheme, the offense must be one which would rea-
sonably have been foreseen to be a necessary and
natural consequence of the scheme to defraud. 

Let me also tell you about the concept of aiding
and abetting . . . . 

A defendant may be found guilty of a crime even
if the defendant personally did not commit the act or
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acts constituting the crime but aided and abetted in
its commission. 

(Boldface highlighting added.) 

The court then completed the instructions concerning aid-
ing and abetting and concluded with some general instruc-
tions. Defendant challenges only the above-highlighted
portion of the instructions. 

During deliberations, the jury sent this note to the judge:
“The jury requests the following: ‘Jurors question[ ] whether
one can be a co-schemer with one he has no personal knowl-
edge of.” After a discussion with counsel, the court further
instructed the jury as follows:

Yes, a person may become a member of a scheme
to defraud without full knowledge of the names or
identities of all the other members. The government
must, however, prove all the elements of its case
beyond a reasonable doubt. 

Defendant does not challenge this supplemental instruction
directly but cites it as evidence that the above-highlighted
instruction on vicarious liability, combined with the absence
of a full conspiracy instruction, “played some role in the
deliberation.” 

C. The “Co-schemer” Theory in Our Past Cases 

In United States v. Lothian, 976 F.2d 1257 (9th Cir. 1992),
we considered in detail the concept of vicarious liability for
acts of mail fraud and wire fraud. Lothian had been convicted
(along with several co-defendants) on numerous counts of
mail fraud, wire fraud, and interstate transportation of prop-
erty obtained by fraud. Id. at 1259. The indictment contained
no conspiracy count, but only substantive counts. Id. at 1260.
Lothian argued, among other things, that he withdrew from
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the operation and could not be convicted for acts that occurred
after he withdrew. In response, we stated:

Withdrawal is traditionally a defense to crimes of
complicity: conspiracy and aiding and abetting.
Because Lothian was neither charged with nor con-
victed of conspiracy or aiding and abetting, we are
called upon in this case to consider the application of
the withdrawal defense to substantive fraud offenses
outside the context of conspiracy law. 

Id. at 1261 (citations omitted). 

[1] In that context—the presence of substantive fraud
counts and the absence of conspiracy counts—we held that
vicarious liability is appropriate and drew a parallel to con-
spiracy law:

Mail and wire fraud share as a common first ele-
ment the existence of a scheme to defraud, which,
when more than one person is involved, is analogous
to a conspiracy. The second element is using or caus-
ing the use of the mails or wires in furtherance of the
scheme. The defendant need not personally have
mailed the letter or made the telephone call; the
offense may be established where one acts with the
knowledge that the prohibited actions will follow in
the ordinary course of business or where the prohib-
ited acts can reasonably be foreseen.

Because an essential element of these offenses is
a fraudulent scheme, mail and wire fraud are treated
like conspiracy in several respects. Similar evidenti-
ary rules apply. Just as acts and statements of co-
conspirators are admissible against other conspira-
tors, so too are the statements and acts of co-
participants in a scheme to defraud admissible
against other participants. We also apply similar
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principles of vicarious liability. Like co-conspirators,
“knowing participants in the scheme are legally lia-
ble” for their co-schemers’ use of the mails or wires.

Id. at 1262-63 (citations omitted). Applying those parallel
principles, we held that withdrawal from a fraudulent scheme
ends a co-schemer’s knowing participation and can, therefore,
negate the element of using or causing the use of the mails or
wires; but vicarious liability remains for uses of the mails or
wires that are an inevitable consequence of actions taken
while the defendant was a knowing participant in the scheme.
Id. at 1263. 

Later cases have continued to emphasize the propriety of
vicarious liability for fraudulent telemarketing schemes. For
example, in United States v. Blitz, 151 F.3d 1002, 1006 (9th
Cir. 1998), we held that the evidence was sufficient to hold
one defendant criminally liable for the acts of another.

[A]s a knowing participant in a scheme to defraud
Nortay customers, Hall is liable for his “co-
schemers’ use of the mails or wires.” Lothian, 976
F.2d at 1263. And the evidence at trial clearly estab-
lished that Hall knowingly participated in Nortay’s
fraudulent activity with intent to defraud Nortay’s
customers. His own lies were legion.

. . . That evidence was sufficient to support the
jury’s finding that Hall knowingly participated in
Nortay’s fraudulent scheme and should, therefore, be
held responsible for fraud perpetrated by his co-
schemers. 

Similarly, in United States v. Hanley, 190 F.3d 1017, 1022
(9th Cir. 1999), we turned away a claim of insufficient evi-
dence to support convictions for wire fraud, quoting Lothian
and explaining “that co-schemers in a scheme to defraud may
be held vicariously liable for the acts of their co-schemers.”

8719UNITED STATES v. STAPLETON



[2] None of our earlier cases involved the validity of partic-
ular instructions. They do establish certain principles, how-
ever, which bear on whether the instructions that the district
court gave in this case were proper: 

• A knowing participant in a scheme to defraud is
vicariously liable for substantive acts of mail
fraud or wire fraud committed by co-schemers. 

• The acts for which a defendant is vicariously lia-
ble must have occurred during the defendant’s
knowing participation or must be an inevitable
consequence of actions taken while the defendant
was a knowing participant. 

• Vicarious liability for substantive counts of mail
fraud or wire fraud does not require that a con-
spiracy be charged or proved.

D. The Fit Between the Instructions and the Theory  

When we examine the instructions in the light of our prece-
dents, we find no error of law in the court’s description of the
elements of vicarious liability and no abuse of discretion in
the court’s particular formulation of those elements. 

[3] The instructions stated that a member of a scheme to
defraud is criminally liable for acts of mail or wire fraud com-
mitted by co-schemers. As we have discussed, that is not a
novel theory of liability in this circuit. Our precedents plainly
support it. Although the instruction employed the term “mem-
ber of a scheme to defraud” and did not use the phrase “know-
ing participant,” we find no error because the instructions
required the jury to find that Defendant was a member of a
scheme to defraud who personally had the intent to defraud;
defined “intent to defraud” to require a finding that Defendant
intended to deceive or cheat; defined “scheme to defraud” to
require a finding that there was a deliberate plan of action
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designed to deceive or cheat another person; required the jury
to find that the co-schemers’ acts were in furtherance of the
unlawful scheme; and required the jury to find that Defendant
personally made up or participated in the scheme. If a jury
made findings in accordance with those instructions, it could
not have found that Defendant failed to participate in the
fraudulent scheme or that his participation was other than
“knowing.” 

The instructions limited vicarious liability to acts of co-
schemers during the life of the scheme and acts that were rea-
sonably foreseeable as a necessary and natural consequence of
the fraudulent scheme. While that formulation differs some-
what from the discussion in Lothian, we find no abuse of dis-
cretion, particularly because Defendant was convicted for acts
that occurred only during his active participation in the
scheme to defraud. 

Thus, before the jury imposed vicarious liability, the
instructions required a finding that Defendant was a member
of the scheme to defraud and personally had the intent to
defraud.3 Further, the instructions limited the imposition of
vicarious liability to acts within the scope of the fraudulent
scheme. The instructions were therefore consistent with the
theory of vicarious liability that we articulated in Lothian. 

[4] The mere fact that the district court based the wording

3Defendant does not challenge specifically the supplemental instruction,
which told the jury that a defendant need not know the names or identities
of other members of the fraudulent scheme in order to be vicariously lia-
ble, nor does he challenge specifically the part of the instruction that said
a defendant can be vicariously liable without knowing what a particular
co-schemer said or did. We find no plain error. See United States v.
McIver, 186 F.3d 1119, 1130-31 (9th Cir. 1999) (reviewing for plain error
an unpreserved objection to a supplemental instruction). None of our past
cases on co-schemer liability has required personal knowledge of a co-
schemer’s identity or activity, and none has differentiated co-schemer lia-
bility from co-conspirator liability in this respect. 
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of this instruction on one of the pattern instructions for con-
spiracy, 9th Cir. Crim. Jury Instr. 8.20 (2000), does not neces-
sarily make it either erroneous or incomplete. As we noted in
Lothian, co-schemer liability is similar to co-conspirator lia-
bility. 976 F.2d at 1262-63. Having recognized that the two
kinds of liability are analogous, we conclude that the district
court did not abuse its discretion by patterning the co-schemer
liability instruction the co-conspirator liability instruction. 

1. The Challenged Instruction Did Not Broaden the
Indictment. 

The indictment in this case expressly charged a scheme to
defraud and expressly charged that Defendant was a knowing
participant in the scheme. Under the heading “THE SCHEME
TO DEFRAUD,” for example, the indictment charged that a
number of people, including Defendant, “knowingly and with
the intent to defraud, devised, participated in, and executed a
scheme to defraud victims.” The indictment further charged
that Defendant “knowingly engaged in and caused others to
engage in” specified fraudulent practices. The indictment
referred to the participants as “co-schemer[s].” 

Notwithstanding the indictment’s inclusion of the co-
schemer theory, Defendant argues that he cannot be held lia-
ble for mail or wire fraud except in the context of a discrete
conspiracy charge. As he puts it: “The instruction on the Pinker-
ton[4] liability assumes the existence of a conspiracy such that
[Defendant] could be convicted on the non participator counts
based on conspiracy liability. Conspiracy was not a theory set
forth in the Indictment.” Thus, he reasons, the instruction on
vicarious liability “created an impermissible constructive

4In Pinkerton v. United States, 328 U.S. 640, 645-47 (1946), the
Supreme Court held that a conspirator may properly be found vicariously
liable for any substantive offense committed by a co-conspirator, as long
as the offense was committed during the course of and in furtherance of
the conspiracy. 
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amendment to the Indictment.” Lothian and its progeny estab-
lish the principle, however, that vicarious liability for substan-
tive counts of mail or wire fraud does not require that the
indictment charge conspiracy. 976 F.2d at 1262-63.

2. The Challenged Instruction Did Not Omit Elements of
the Offense. 

The mail fraud statute, 18 U.S.C. § 1341, provides: 

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent
pretenses, representations, or promises, or to sell
. . . . any . . . security, or other article, or anything
represented to be or intimated or held out to be such
counterfeit or spurious article, for the purpose of
executing such scheme or artifice or attempting so to
do, places in any post office or authorized depository
for mail matter, any matter or thing whatever to be
sent or delivered by the Postal Service, or deposits
or causes to be deposited any matter or thing what-
ever to be sent or delivered by any private or com-
mercial interstate carrier, or takes or receives
therefrom, any such matter or thing, or knowingly
causes to be delivered by mail or such carrier
according to the direction thereon, or at the place at
which it is directed to be delivered by the person to
whom it is addressed, any such matter or thing, shall
be fined under this title or imprisoned not more than
five years, or both. If the violation affects a financial
institution, such person shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or
both. 

The wire fraud statute, 18 U.S.C. § 1343, provides: 

Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtaining
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money or property by means of false or fraudulent
pretenses, representations, or promises, transmits or
causes to be transmitted by means of wire, radio, or
television communication in interstate or foreign
commerce, any writings, signs, signals, pictures, or
sounds for the purpose of executing such scheme or
artifice, shall be fined under this title or imprisoned
not more than five years, or both. If the violation
affects a financial institution, such person shall be
fined not more than $1,000,000 or imprisoned not
more than 30 years, or both. 

The quoted instructions correctly stated the elements of
those crimes. The instructions given here substantially mirror
those recommended for both mail and wire fraud in the Ninth
Circuit Manual of Model Jury Instructions. 9th Cir. Crim.
Jury Instrs. 8.101, 8.103 (2000). Indeed, Defendant does not
argue that elements were missing from the instructions
describing the elements of mail fraud or wire fraud. 

Instead, his argument about missing instructional elements
stems from the same mistaken premise as his argument about
a missing charge in the indictment, that is, that this is a “con-
spiracy” case requiring a full “conspiracy” instruction: 

The Ninth Circuit Model instruction 8.20 (Con-
spiracy - Pinkerton charge) states that it should be
given in conjunction with 8.16 - the conspiracy ele-
ments. The obvious reason behind this advisement is
proof of a conspiracy is required before the Pinker-
ton liability can be applied. The giving of the modi-
fied Pinkerton instruction allowed the jury to assume
a conspiracy without putting the Government to the
burden of proof beyond a reasonable doubt. 

As we have discussed above, the substantive law of this cir-
cuit is that co-schemer liability for mail or wire fraud does not
require proof of a conspiracy. We have held that co-schemer
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liability is possible for knowing participants in the fraudulent
scheme for which the mails or wires were used. Indeed, it
would have been error for the court to have given the
requested conspiracy instruction. No conspiracy (unlawful
agreement) was charged, but only substantive fraud offenses;
and no conspiracy had to be charged. Vicarious liability was
properly instructed and imposed for the mail and wire fraud
counts alone.

IV. CONCLUSION

The district court did not commit reversible error in
instructing the jury on vicarious liability for mail fraud and
wire fraud. Accordingly, the judgment is 

AFFIRMED. 
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